
BUSINESS 
INTERRUPTION 
COVER INSURANCE
This factsheet is to help identify where a client may be able to proceed 
with a business interruption insurance claim, and what the issues may 
be, following the recent court decision in FCA & Ors v Arch Insurance 
(UK) Ltd & Ors [2021] UKSC 1. The full judgment can be found at: 
https://www.bailii.org/uk/cases/UKSC/2021/1.html

• Cover for business interruption caused by an 
 outbreak of disease/ pandemic/ epidemic within 
 the vicinity of premises 

• Cover for business interruption caused by denial 
 of access to premises or inability to use the 
 premises, following public authority action

• Hybrid clauses (which are a mixture of both of the 
 above)

The FCA have prepared an on-line policy checker  
which sets out a step by step guide to assess which 
insurers may have relevant wording in their policies. 

Some policy wording clearly limits the ability of the 
business owner to recover lost income. For example:-

• The definition of insured peril may include specific 
 types of diseases only rather than contagious diseases 
 generally

• The clause may require Covid-19 to be present at the 
 premises (rather than in the vicinity of) and the 
 evidential burden is therefore much higher

• There may be a clause allowing the business owner to 
 recover losses arising from the restriction in the use of 
 the premises by a local authority but only in specified 
 circumstances i.e. defects in drains, vermin etc. 

What does the 
policy actually 

cover?

What loss 
has been 
suffered?

It is useful to get confirmation from the business 
owner that they have kept up to date on their 
insurance payments. Sometimes policies will be 
funded by the business owner on a monthly basis.

In the event that the premium is not paid each month 
the insurance company may be entitled to cancel the 
policy and/ or decline the cover (especially if the claim 
arose after the date of non-payment).

Has the 
insurance 
premium been 
paid?

Most insurance policies set out strict time limits in 
which claims should be notified to the insurers and 
the manner in which the potential claim should be 
notified. It is helpful to get confirmation from the 
client as to whether they have contacted their 
broker and/ or insurer yet.

Failure to notify is not necessarily fatal to the claim, 
particularly in circumstances where the client’s 
broker or insurance company wrongly informed the 
client that they did not have cover. 

Are there 
any notice 

provisions?

Businesses will only be able to make an insurance 
claim if they have actually suffered a loss as a result of 
their business being closed. 

The insurance companies are likely to be entitled to 
take into account any government relief that the 
business has benefitted from (i.e. reduced business 
rates, furlough etc.).  The recoverable loss is unlikely 
to be the deficit to creditors on the Statement of 
Affairs.

There may be scope for businesses to claim 
compensation and/ or interest for late payment by 
their insurance company. It is important to note that 
any claim for damages resulting from late payment 
must be brought within one year of the date the 
payment was received. 

For further details as to when compensation may be 
available, please see this article.

Is there any 
compensation 
available?

Are 
there any 
limitations?

If you think that any of your clients may have a claim against their insurance policy 
and need assistance, please do get in contact as we would be happy to discuss this 
further with you.

This factsheet has been prepare jointly by Andrew Knox and Laura Britton. 
Laura Britton is a solicitor in the Dispute Resolution team. Andrew is a Partner in the 
Insolvency Team. If you have any queries arising from this factsheet, please call 
01392 210700 or email cdr@stephens-scown.co.uk.
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